United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

APPENDIX 



'V 



/ 




IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 





UNITED STATES OF AMERICA, 


V. 


JOSEPH GAMBINO, 


Appellee, 


Appellant. 


ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF 

NEW YORK 


APPELLANT'S APPENDIX 


SAXE, BACON, BOLAN & MANLEY, P.C. 

Attorneys for Appellant 

39 East 68th Street 

New York, New York 10021 

(212) 472-1400 



r a 

U 



PAGINATION AS IN ORIGINAL COPY 







TABLE OF CONTENTS 


Appendix 


Page 


Docket Entries. *... la 

Indictment (Filed June 1, .1972). 4a 

Judgment of Conviction (Filed April 17, 

197 3... 5a 

Notice of Motion (Filed GoLobei. 24, 1374.. Ga 

Affidavit of ROY M. COHN in Support of 
Motion. 7a 


Exhibit A Memorandum and Order 
of Judge Gesell, United States 
v. Ehrlichman, CR No. 74-116... 9a 

Affidavit in Opposition to Notice of Motion 


(Filed January 30, 1975). 12a 

Endorsed Order of Tenney, D.J. (Filed 
January 30, 1975). 13a 


Notice of Appeal (Filed February 27, 1975. 14a 











J. 


UNITED 


mill vr ir?/ PY AVAILABLE 

CRIMINAL DOCKET JUUUC I tfVl^FV 

3D STATES DISTRICT COURT O i'*i 'J J ,t?i 

if liiUiii. O 
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Form No. 100 Rev. 


TITUS or CASK 

Tin: UNITED STATES 


JOSEPH GAMBINO 


ATTORNEYS 


For U. S. 


1 Patrick T. Burke^Strike_ 

Force 



No nppenrnnce-_Ad jd._to .6.-J.9-72_ilyan,_J._ 

Pleads not guilty. Deft ordered fingerprinted & photographed. Batl— 

fixed at $5,000 unsec PRB. Paroled uhYilAPM todaytopost bond._ 

Motions ret in 10 days._WEINFELD/J._ _ 

SEC ON D C ALL-A pp1 fca t i o n t o exte".. d “ b al 1 1 imirsto includeEa stern —- 
District of N.Y.jjranted._VJEINFELDjJ_ 


Filed notice of appearance for Joseph Gambino' X Russo, stein, Caiola 
abd Victor, 049 St Ann's 202-4360 ____ 

Fi’rd prb on Joseph Gmmbino 5,000 unsecured, John Livingston CK. 














































































3a 


7? CFTM 


DATE 


PAGE 

PROCEEDINGS 


JUDGE TENNEY 


j-—:- i - , -iw f aSt»n.- ?u *' ” !W4nu.i »i-tin; h t .re 

i ( ) defendant, or hi r roiiiisel noFFFVTT~e —h f »— 

return to Jtstrut. J^T'T 1 - 8 - Mlorr ^ ^ 


vu u l r-- Lr l. c r. 

So ordered by CHARLES TENNEY, U.s.D.J." 


2 L- 7 ? LJOGoph Ga’hir.- -;-'Lleu true car - r~r ... , 

-j— —Judgment entered 10 - 2 S -73 , Clerk *’*** a * e 1 urr - i - 1 ^g -the D.C. Judgment_ 


27-7 5 
IL9-75 


VlkLll 

ITT 


J. Cambino jjile^noricr of motion re: .-.cite iStTSST 


. c 




36775 ' 


Govts^af fdvt ■ in opp o s it ion to- mat ion to! 

Filed metno-end. on motion docketed 10 / 7 i / 77 a — 

c d ooi7° Seph ****** or0.r Z ~~ 


Filcd gy*** 1 *•« 
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ITO Oliiilnul \ l(.inkni|>t< y C,,ntlnui.il,.n She. I 






























Iv 13 Anjunci-D that the defendant upon his plea cf 5 not -uilty and a verdict^of 
guilty by a jury 

h -3 fc-n ccnvieted cf the cfTanaa cf unlawfully, wilfully, hnovringly ar.d fairly 
r^-nor-^ati ’---.self to be a citizen of tie Unbsc States, w.vsrvas a:. 

, - . , - _• ^ iT*„ « 4- r q *- * •» rt '* t ' 3 3i*Cl -i - iO 2T 6 3 — J- -Li.3 . * * -O Wilt’J 

;. 0 t"tbS and had7:e?er deviously 'becc:-e a citizen of the United States. 
(Title 18, U.3,Code, Section 911) 

as charged 3 

and r- court haring asked the defendant whether he has anything to say v;hy judsrr.pt should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to court, 

In "3 /jmusgsd that the defendant is guilty as charged and convicted. 

T - "s .tenucee defA'-.b.^t-. is sentenced, to fl) C.31 "End. oxscutio:*. 

of orison sentence is suspended, d ef a near.t is pi ace c. on prc.at 2 . 0 r. iop_ 
a period of (1) *3Ad, subject to t.-.e standing probation erz-.r c. 

Court. 

-ar.d- 

the defendant is ElhED $ 750 ., fine to be paid-during period of probation 
sucre tines ard in such asiour.ts us t. e probation ceparti.ent r.ay purest, «. 
tbs defendant is to be easiitted until the fine is paid or ue is ot.rarv; 
discharged according to law. 

Bail tend in' .anneal is ccntirr v?d or. condition that two c.s~ -r.re.ant pro::y~. 
prosecutes his appeal in accordancewith,the rules of tms Court and t i<j 
rule 3 of the Court of Appeals for t is Circuit. 

t~ t 3 FuRTnta Ordered that during the period of probation the defendant shall conduct himself 
rs a law-abiding"*!~ dustrious citizen ar.d observe such conditions 0: probation as ' he C.nu-^inay rr> 
ccribo. Otherwise the defendant rnay be brought before the court for a •aolar.on d . ae o.ui . - c.^.o. 

tt t s Fun-—a Ordered that the clerk deliver three certified copies of this judgment and order to 
the probation officer of this court, one of which shall be delivered to the defendantthe praoatmn 


officer. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


- against - 


II JOSEPH GAMBINO, 


Defendant. 


72 Cr. 648 
NOTICE OF MOTION 


SIRS: 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
Roy M. Cohn, duly sworn to on the 21st day of October, 1974, the 
indictment and all the proceedings heretofore had herein, the 
undersigned, attorneys for the defendant, Joseph Gambino, will 
move this Court on the 1st day of November, 1974, at 2:00 P.M., 


I. r__— — J e - 

II ItJi Cl 11 UiUCi 
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and the sentence imposed by this Court on April 17, 1973, and 
for such other and further relief as to this Court may seem just 
and proper. 


Yours, etc., 

SAXE, BACON, BOLAN & MANLEY 
Attorneys for Defendant 
39 East 68th Street 
New York, New York 10021 
(212) 472-1400 

Hon. Paul J. Curran 
United States Attorney 
Southern District of New York 
Foley Square 

New York, New York 10007 







Uii LTKD STATES DISTRICT C0U1:T 

SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

- against - 
JOSEPH GAMBINO, 

Defendant, 


STATE OF NEW YORK ) 

) 

COUNTY OF NEW YORK) 


ss, 


-X 
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72 Cr. 648 
AFFIDAVIT 


ROY M. COHN, being duly sworn, deposes and says: 

1. I am senior partner in the firm of Saxe, Bacon, 

Bolan & Manley, attorneys for the defendant, Joseph Gambino, and 
make this affidavit in support of defendant's motion to vacate 

his conviction and sentence. 

2. On April 17, 1973, the defendant was given a one 

___ »-.<-•«-> 3ffor a -Friii** /-lai* trial before the Hon. 

J CUi. UW.4* WWA. ** u 

Charles H. Tenney on a one count indictment for violation of 
18 U.S.C. §911, which provides that: 

Whoever falsely and wilfully represents 
himself to be a citizen of the United 
States shall be fined not more than $1,000 
or imprisoned not more than three years, 
or both. 

3. The facts surrounding this case are such that it 
should never have been brought to trial. The defendant, an 
Italian immigrant, has a poor command of the English language. 

This fact was clearly demonstrated at trial and on the appeals 
which followed. No doubt, serious questions as to the propriety 
of the charge and the ensuing conviction existed in this Court's 
mind, as is exhibited by the sentence imposed upon the defendant. 

4. Defendant's difficulties with comprehending and 
expressing himself in English have been pointed out to the various 






courts which have considered this case. Undoubtedly, any mis¬ 
representation made by the defendant to the F.B.I. agent were 
not made with an intent to mislead the agent, but rather stemmed 
from the defendant's inability to fully comprehend the agent's 
questions. No purpose would have been served had the defendant 
wilfully misled the agent, and under the circumstances there is 
serious doubt as to such intent. 

5. We ask this Court to take judicial notice of the 

recent decision of the Hon. Gerhard Gesell, United States District 

Judge, in the case of United States v. Ehrlichman et al. , Criminal 

No. 74-116, United States District Court, District of Columbia, 

July 22, 1974 (a copy of which is annexed), in which Judge Gesell, 

in vacating Ehrlichman's conviction under 18 U.S.C. § 1001, stated: 

"In short, the F.B.I. interview may occur - 
as it did here - under extremely informal cir¬ 
cumstances which do not sufficiently alert the 
person interviewed to the danger that false 
statements may lead to a felony conviction." 

We submit that it is highly improper to upheld a felony conviction 
and subsequent sentence under the facts of the instant case. As 
Judge. Gesell also pointed out, such convictions are tenuous, at 
best, when"There is no requirement of an oath, no strict rule of 
materiality, and no guarantee that the proceeding will be trans¬ 
cribed or reduced to memorandum.” 

6 . In light of this recent pronouncement by such a 
highly respected member of the federal bench, and the attendant 
facts and circumstances, we respectfully request that the instant 
motion be granted, not only as to a vacating of the defendant's 
sentence, but, in the interests of justice, as to an over-turning 
of the conviction as well. 

-• ROY M. COHN 



Sworn to this 21st 
day October, 1974 


fVHMl KO.f* y,,V 

-n .. 


I .o ** * *'* 

• t II-. V. o 

0“ d . ^ JU. « 















IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 9 a 


UNITED STATES OF AMERICA ) 

) 

v. ) Crininnl No. 74-116 

) 

JOHN D. EHRLICHMAN , ET AL. ) 

menora. jum a::d order 

On July 12, 1974, defendant John Ehrlichraan was 
convicted by n jury on two counts of making false material 
declarations to a grand jury, 18 U.S.C. § 1623, one count of 
conspiracy to violate the civil rights of a citizen, 18 U.S.C. 

§ 241, and one count of making false representations to an agent 
of the Federal Bureau of Investigation, 18 U.S.C. § 1001. Prior 
to trial, the Court had denied defense motions attacking all of 
these counts on a variety of grounds, but it had reserved 
judgment on the applicability of § 1001 pending the presentation 
of evidence at trial .— Defendant Ehrlichman has since renewed 
his objection to that count in a motion for judgment of acquittal 
not withstanding the verdict or for new trial. After carefully 
considering the evidence presented at trial and the arguments and 
briefs of counsel, the Court concludes that Congress did not 
intend that statute to be applied to statements given to the 
F.B.I. voluntarily and without oath or verbatim transcription 
during an interview initiated by the Bureau in the course of 
a criminal investigation. 

Most of the courts that have considered the issue 
have been troubled by the application of § 1001 to F.B.I. 
interviews, although they have either denied such application on 
widely differing rationales or have permitted it on the ground 
that no particular rationale seemed persuasive in light of the 
Supreme Court's broad construction of that statute in such cases 


*/ This reservation was made in part because the Court recognized 
that the defendant's allegedly false statements to the F.B.I. 
would be admissible at trial on issues of intent under the other 
perjury counts oven if the count was dismissed, and the Court 
feared that dismissal before a jury verdict would suggest to the 
jury that the Court felt that the remaining false statement 
counts had been proven. 
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as Unltc-J S ta tes v. I’.r.irM cct . 348 U.S. 503 (1955). am! Vnjted 

States v. Gillil and. 312 U.S. 86 (1941). Com pare Uni ted 
S tates v. I.om pert , 470 F.2d 354 (5th Cir. 1972) ( rehe nrin r en 

banc granted April 17, 1973 ); Unit ed St ates v. Bedore . 455 
F. 2d 1109 (9th Ci .•. I'.'72); Frit v. I' titod States, 374 F.2d 
363 (8th Cir. 1967); United States v. Davey . 155 F. Supp. 175 
(S.D.N.Y. 1957); Uni ted States v. Stark, 131 F. Supp. 190 
(D. Md. 1955); and United States v. Levin, 133 F. Supp. 88 
(D. Colo. 1953); w ith United St ates v. Adler . 380 F.2d 917 
(2d Cir.), cert, den ied. 339 U.S. 1006 (1967); and U nited States 
v. Van Valken b urg , 157 F. Supp. 599 (D. Alaska 1950). 

The principal difficulty with invoking § 1001 to 
punish those who lie to the F.B.I. when there is no legal 
obligation to respond to its inquiry is that the prosecution 
can thereafter demand sanctions as onerous as those imposed 
under the general perjury statute, 18 U.S.C. § 1621, without 
affording those suspected oi criminal conduct with any of the 
safeguards normally provided under that statute. There is no 
requirement of an oath, no strict rule of materiality, and no 
guarantee that the proceeding will be transcribed or reduced to 
memorandum. See Marz ani v. United States , 168 F.2d 133 (D.C. 
Cir.), aff'd . 335 U.S. 895 (1948). In short, the F.B.I. 
interview may occur -- as it did here -- under extremely informal 
circumstances which do not sufficiently alert the person 
interviewed to the danger that false statements may lead to a 
fel>ny conviction. Friedman v. United States , supra , at 367; 
United States v. Levin , supra, at 90. 

This informality is particularly serious in light 
of the Supreme Court's recent decision in Bronston v. Unite d 
States , 409 U.S. 352 (1972), in which the Court held that an 
incomplete, misleadir 0 or deceptive statement does not constitute 
perjury so ->ng as it is literally true. If this principle is 
not applied to prosecutions under § 1001, then it constitutes one 


• r 

i 








-3- 


11a 


more significant safeguard that can be avoided by the application 
of that statute to F.B.I. interviews. On the other hand, if the 
Bro-i ton lit* ml-truth to t is. applied to allegedly false 
representations under § 1001, which would appear to be the more 
reacoi 1 v :uLt, then t h .J . ivo o ' a transcript would make 
application of that test nearly impossible. In the instant case, 
defendant Ehrlichman was faced with the difficult task of 
arguing that hir. statement.- to the F.B.I. were literally true 
on the sole basis of the agent's sketchy notes, which do not 
purport to be a verbatim record of either the questions or the 
answers at issue and which were not even shown to him until 
shortly before trial. 

In light of all these considerations, the Court 
concludes that § 1001 was improperly invoked in this case. 
Accordingly, under Rule 29(b) and (c) of the Federal Rules of 
Criminal Procedure, the verdict of guilty on count two of the 
indictment is hereby set aside and a judgment of acquittal on 
that count, is entered in its place. 

SO ORDERED. 


UNITED STATES 


)I STRICT JUDGE 


July , 1974. 
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UNITED STATES OF AMERICA 


JOSEPH GAMBINO, 


AFFIDAVIT IN OPPOSITION 
TO NOTICE OF MOTION 


BINO, ; 72 Cr. 648_.— 

Defendant. ; w'A 

/Ihy « '4 

. x vVJI oO aft 

Edward M. Shaw, being duly sworn, depose^^o^- «*'•** 


1. I am a Special Attorney with the United States 
Department of Justice. I was in charge of the above prose¬ 
cution and am fully familiar with the facts. 

2. I make this affidavit in response to the defendant 
Gambino's motion to vacate his conviction and sentence. 


3. . Even assuming that this motion were timely 
filed and appropriately hrouoht under Serf-inn PJRR nf Title 18^ 
United States Code, it remains utterly frivolous. Gambino's 
conviction and sentence in the Court were upheld In the Court 
of Appeals, and are in no way affected by the remarks of a 
District Judge, sitting in another Circuit, commenting upon 
the prosecution of some other defendant for some other crime. 


4. Gambino's papers present no reason whatsoever 
for altering his conviction or sentence. 


WHEREFORE, the Government requests that this motion 


be In all respects denied. 




Special Attorney 
Department of Justice 


Sworn to before me this 


/3 d ‘j of ( 11 s / 


• •*.-'l* * 

v OUn * •< N«« 

. ' K 4l»J*j700j5 

►* OVMU4 aM*!* C*Mtf 4 

'fll'StflM F*| If-# Weft 40, 
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E N DORSEMENT 


\ 


Even assuming that this motion were appropriately 
brought under 78 U.S.C. § 2255, 1 must deny it on the 

• * Petitioner's conviction and sentence were upheld 
by 1 the * Court 1 of Appeals, Second Circuit The decision 
JL a iudee in another circuit is not binding upon 
llu Moreover, that deoision -- 

v. F.rllchman, et an.,'So. ™-* 16 * ^itionei 

1974) — related to 18 U.S.C. § 

was convicted and sentenced under 28 U.S.C. § . 

Accordingly, the motion is denied. 


So Ordered. 
January 29, 1975, 


&A - S D 

I •"".•'11375 l 

'W OF * 

V *v77‘,*~ v, 




U.S.D.J. 


MlCROFII M 

• * • • w . % V# I I ft*.. I f j 

JAN 3 0 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOPK 


X 


UNITED STATES OF AMERICA, 
- against - 


JOSEPH GAMHINO, 


72 Cr. 648 
NOTICE OF APPEAL 


Defendant-Appellant. 


--- x 

PLEASE TAKE NOTICE that the defendant, Joseph Gambino, 
hereby appeals to the United States Court of Appeals for the 
Second Circuit, from the Memorandum and Order of the Honorable 
Charles H. Tenney, United States District Court Judge for the 
soutneriT, District of l.’ew York denying the defendant-appellant's 
motion pursuant to 28 U.S.C. S2255, entered in the Office of the 
Clerk on January 31, 1 975, and from each and every part thereof. 
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Dated: New York, New York 

February 26, 1975 

SAXE, DACON, BOLAN £ MANLEY 
Attorneys for Defendant- 
Appellant 

39 East 6Rth Street 
New York, New York 10021 
(21 2) 472-1400 


By __■_ > - - • — 

’A Member of the Firm 

TC: PAUL J. CURRAN 

United 5'fa Les Attorney 
Southern District of Nov/ York 
Federal Courthouse 
Foley Square 

New York, Now York l0007 
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